
Extract from Hansard 
[COUNCIL - Tuesday, 19 August 2003] 

 p10118b-10128a 
Hon Paddy Embry; Hon Kate Doust; Hon Bruce Donaldson; Hon Nick Griffiths; Hon Frank Hough; Hon Ray 

Halligan 

 [1] 

OCCUPATIONAL SAFETY AND HEALTH AMENDMENT REGULATIONS (NO. 3) 2003 
Motion for Disallowance 

Resumed from an earlier stage of the sitting. 

HON PADDY EMBRY (South West) [5.03 pm]:  I got some rather strange looks from members when I said 
that probably the best shot putter in the world would not be adequate at running a marathon or a 100-metre race.  
The point is that the athletes who do are superbly trained.  Drivers of long-distance livestock trucks have trained 
their bodies to function with erratic sleep patterns and considerably less sleep than most people need.  They also 
have a metabolism that enables them to do that.  Members who have watched Ian Thorpe in the swimming pool 
might aspire to his magnificent performance, but they are well aware that, apart from undertaking the training 
involved, they do not have the metabolism for it. 

Hon Simon O’Brien interjected. 

Hon PADDY EMBRY:  I would include myself.  Members might laugh but what I am saying is nevertheless the 
truth. 

The point is that people who take up that sort of occupation are good at it, they are suited to it and their bodies 
can stand the rigours that it brings about.  Some members of Parliament drive considerable distances in their job 
compared with other members.  I am sure other country members of this place have talked to members of the 
other place who say they are quite staggered at the distances that some of us cover.  Even people who live in my 
electorate and who are used to driving six hours to get home from Perth are quite amazed at how often I do it.  
They do it occasionally, maybe once or twice a year.  The problem with this legislation largely is that it does not 
allow for enough self-regulation.  A truck driver knows when he has done enough driving and that he needs to 
stop. 

Hon Bill Stretch:  Oh! 

Hon PADDY EMBRY:  The member can say “Oh!”  However, I have done enough truck driving - probably not 
as much as Hon Bill Stretch - to know about it.  One job that I considered when I was first married and living in 
Perth was with Gascoyne Traders.  The pay packet was very attractive but when I found out the hours of 
continuous driving involved in the job, I knew I would not be able to stay awake working those hours.  That was 
the end of my consideration for that occupation.  The point is that some people have the metabolism to stay 
awake very effectively and safely for considerably longer than many other people.   

Hon Nick Griffiths interjected. 

Hon PADDY EMBRY:  The minister can smile or laugh, but it is a fact of life.  Why does he think that drivers 
of livestock trucks have a death wish?  They want to remain alive like other people.  The capital investment in 
these trucks has been well covered by other members. In the livestock transport industry, as stated previously, 
employers consider themselves and their employees very carefully.  I ask the minister whether he recalls the last 
fatal accident involving long-distance livestock transport? 

Hon Nick Griffiths:  I am listening carefully to your speech and I will respond at the appropriate time. 

Hon PADDY EMBRY:  I suggest the minister’s lack of answer is an indication of how long it has been since the 
last accident.  It is not an industry that attracts many accidents.  Hon Jim Scott referred to an accident involving a 
truck driver, but it was not a livestock transporter.  The livestock transport industry is very different. 

I will give the House another example.  I ask members to consider the number of hours worked by the staff of 
the burns unit headed by Dr Fiona Wood at Royal Perth Hospital, and the way in which they operated under 
intense pressure following the bombing in Bali.  People vary in what they can do, how well they do things and 
how they perform under pressure.  This regulation is not about bringing in a law that says a top surgeon can 
operate for only four hours a day because he is doing intricate work.  People are different.  It is nonsense to lump 
everybody in the same bracket and say that it is safe for them to do only this or that.  Industry has been consulted 
and we are concerned -  

Hon Nick Griffiths:  Who is we? 

Hon PADDY EMBRY:  I have consulted.  I asked for a briefing and I was given one.  One of the complaints 
from those in the industry is that the Government consulted with them to some extent but not fully.  If someone 
does not have experience and knowledge of the industry - this is not a condemnation of the bureaucrats; it is just 
a fact of life - they need to consult at great length, not just very briefly.  For the reasons I have stated, the 
Government should go back to the drawing board and start all over again.  I repeat to the minister that I do have 
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some personal knowledge in this industry, both as a person who has had his livestock carted, and also driving 
trucks and doing it myself.  I will be opposing the legislation as it stands. 

HON KATE DOUST (South Metropolitan) [5.11 pm]:  I oppose Hon Ray Halligan’s motion for disallowance 
of this occupational safety and health regulation.  I want to correct Hon Paddy Embry.  Tonight we are not 
debating livestock; we are debating the occupational safety and health needs of workers in the transport industry.  
Members seem to forget that these regulations are put in place to support the Occupational Safety and Health 
Act.  This particular regulation re-enforces section 19 of the Act, the duty of care, and one of the primary 
principles of that duty of care for employers is the requirement to provide safe systems of work.  That is really 
what this regulation is about - it is about ensuring that employers develop appropriate rosters, deal with the issue 
of fatigue, which is a major issue in the transport industry, and deal with the issues of sleep and work.  Fatigue is 
about lack of sleep.  A number of members spoke about having experienced fatigue and having worked as truck 
drivers, but I think I have heard a pretty half-hearted approach from those on the conservative side of this 
Chamber to try to remove this very important regulation.  I think there has also been a bit of misinformation, 
because I took a bit of time out to get a briefing on this issue.  My understanding is that WorkSafe Western 
Australia has undertaken extensive consultation with all the players across this industry.  I do not know whether 
any members have been involved in the processes that WorkSafe established to develop the regulations and 
codes of practice.  I am in the fortunate position of having been involved in some of the processes and, believe 
me, while they are extensive, they are sometimes quite frustrating because WorkSafe wants to involve every 
player in the industry that it can possibly get hold of.  I understand that representatives of the Livestock 
Transporters Association of WA have been present and involved during this consultation process.  I also 
understand that, while the driver’s code of conduct was out for public comment, they had the opportunity to 
supply their comments to WorkSafe on this issue.  I understand WorkSafe is happy to continue talking to them.  
I do not understand why this disallowance motion is being moved.  That component of the transport industry still 
has the opportunity to put forward its case and, within the guidelines set out in the code of practice, it can try to 
develop some specific arrangement that suits the needs of its part of the industry.  I do not understand where the 
members are coming from.   

I have heard a lot of talk tonight about sheep, costs and margins in the business.  I understand all of that, but at 
the end of the day this is about the health and safety of the workers in that industry.  We are not talking about 
part of the industry; we are talking about the whole of the transport industry.  When regulations are put in place 
to back up the Occupational Safety and Health Act, they must be fairly generic.  If we start having bits and 
pieces of legislation, it does exactly what those on the conservative benches want - it waters down the strength of 
that legislation and waters down the rights and protections afforded to workers in their workplaces in relation to 
occupational health and safety.  This approach taken by the conservatives is fairly traditional, because in my 
experience every time good legislation and regulations are put in place to protect workers, the conservatives, be 
they in government or in opposition, attempt to water them down.  I refer to the 1996 regulations and the 1984 
Act - 

Hon Norman Moore:  You are so conservative that you make me look like a radical. 

Hon KATE DOUST:  I am sure Hon Norman Moore can still surprise us. 

I agree with the proposal put forward by Hon Jim Scott.  Two drivers are needed in these long-haul situations.  
That will alleviate the problem of fatigue, because people will have the opportunity to take appropriate rest 
breaks and to get some sleep.  Let us come down to tintacks: we are really arguing about an hour!  The proposal 
under the regulation is that people be allowed to drive for up to 17 hours in a 24-hour period.  The proposal from 
the LTA is that they be able to drive for up to 18 hours in a 24-hour period.  Those opposite are arguing for an 
hour, and I think that is fairly pathetic. 

If the Opposition were successful in disallowing this regulation, the alternative, as indicated by Hon Jim Scott - I 
admit, it is fairly appealing to me - will be to comply, once they come into force, with the national standards 
covering this area.  If members think this legislation is restrictive, I encourage them to look at that document, 
because it puts the industry in a much more sensible framework of - 

Hon Ken Travers:  The national code. 

Hon KATE DOUST:  Yes.  I think it brings the time down to 13 hours in a 24-hour period.  They are required to 
have longer consecutive periods of time off and longer breaks, whereas the proposal from the LTA will cause a 
greater issue in terms of fatigue.  The regulations were put in place by WorkSafe, the Road Safety Council of 
Western Australia and the transport forum, which, let us not forget, represents all employers in the transport 
industry.  I think they would have a fairly good working knowledge of the issues they had to deal with.  The 
Transport Workers Union, another organisation with a fairly good idea of the issues facing its members in that 
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industry, was also involved.  WorkSafe was involved with an array of specialists with the technical expertise to 
develop appropriate regulations to afford protection to workers.   

Some members went off on some interesting tangents talking about people’s metabolism, their capacity to 
perform certain tasks, life experiences and costs.  A lot of this comes back to the cost factor, because employers 
do not want to pay the dollars to get the job done properly and safely.  The duty of care is on the employer to 
develop and design a task and put in place an appropriate and safe system of work so that their drivers can get 
from point A to point B and not put themselves or other drivers on the road in any danger. 

Hon Paddy Embry:  Why do you think a regulation makes it safe? 

Hon KATE DOUST:  Because it puts the onus back on employers to develop a management plan for their 
drivers so that they can do the job safely.  If they do not comply, they will be hit with the full force of the law 
and a penalty.  The Government is doing the right thing by targeting this part of the industry, because I 
understand that about 30 per cent of road fatalities are related to driver fatigue.  I did some long distance driving 
in my previous job and there were times when I found it very difficult to stay awake.  I recall one incident when 
I left Perth on a Friday and had to be in Sydney in time for some meetings.  Unfortunately, it was in the middle 
of an air dispute, so I and a couple of colleagues drove.  We took a short cut across the Barrier Highway through 
a number of interesting towns.  I recall that even though we tried to break up our driving and alternate drivers, 
the next morning the person who was driving fell asleep.  I told the driver to get out of the car because I was 
taking over.  This also connects with my sheep story.  I drove along, and we were headed towards some town in 
New South Wales that begins with a “D”.   

Hon Frank Hough:  Dowerin? 

Hon KATE DOUST:  No, not Dowerin.  It was Dubbo.  I got in the car and I thought I was fine.  It was the early 
hours of the morning.  Even though I had already had a break, the next thing I knew a sheep loomed up in front 
of me.  It certainly snapped the people sitting behind me out of their doldrums.  I was quickly encouraged to pull 
over and get out of the driver’s seat.  I know it takes only an instant for people driving to very quickly fall asleep 
if they have not had the appropriate rest or amount of sleep.   

I do not think the proposal put forward by the Livestock Transporters Association of WA is a very sensible one; 
that is, drivers should have a six-hour break in which to sleep and it should be at night and, therefore, a driver 
should pull up on the side of the road.  The reality is that it is very difficult to literally fall asleep in an instant.  
Normally, people need to unwind and relax before they fall asleep.  By the time they are due to wake up in six 
hours, they have not had an adequate break.  We must take into account people’s different body clocks, the 
number of shifts they have worked and whether they have had to do turnarounds.  The key is to remember that 
this regulation is not about just that part of the industry; it is about the whole industry.  I suggest that members 
should encourage that group to talk to WorkSafe Western Australia, comment on the code and outline the issues 
it has.  Instead of taking from the whole industry, that group should deal with its concerns through the code of 
practice.   

This afternoon has been a very interesting exercise.  It has again reinforced the fact that every time this House 
deals with the health and safety of workers, members opposite automatically go on the conservative side, the 
dollar signs go up and they try to water down the system.  They are trying to take away from employers the onus 
that has been enshrined in law that their primary responsibility to their workers is to ensure that they have a safe 
workplace and a safe system of work.  I know that Hon Jim Scott has concerns about livestock; that is fine.  My 
concern is about the health and safety of workers in industries across the State.  No amount of dollars can 
compensate for the loss of a worker’s life and its flow-on effect in our community.  Members opposite need to 
think about that, because if they are successful in disallowing this regulation, the next time there is a fatality on 
our roads that involves a long-haul driver, they will have to bear that on their conscience; we will not.   

HON BRUCE DONALDSON (Agricultural) [5.23 pm]:  It was interesting to listen to Hon Kate Doust.  She 
used the word generic and that is what I will begin my speech with.  We all know that one of the dangers of 
regulations and legislation is that in many cases a broad-brush approach does not work.  There are always 
anomalies, and this is a prime example of one.  The Livestock Transporters Association of WA has put forward a 
very responsible and sensible proposition.  We are talking about one hour.  There are ways and means of getting 
around this issue.  The Livestock Transporters Association put forward this template in a very responsible 
manner and certainly did not try to create an unsafe working environment.   

I have been involved in the movement of stock for some 50 years and I understand the industry very well.  I have 
not been involved in the commercial side of it, but my livestock has been moved for many years.  Livestock 
transporters have had a very enviable record in the movement of livestock over the distances they have travelled 
in that time.  There are a couple of very good reasons for that.  First, as someone in the House pointed out, they 
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do not have a death wish; secondly, they have a high capital investment; and, thirdly, producers never use people 
to cart their livestock if they know damn well that those people are irresponsible or are cowboys in the system.  
Those people disappeared a long time ago.  The Livestock Transporters Association is trying to apply a bit of 
commonsense to this regulation.  It is not arguing about the majority of what the regulation stands for.  It is a bit 
of an affront to say that employers in the livestock transport industry who have drivers and relief drivers working 
for them put those drivers at risk.  They usually consider whether the livestock have been moved from A to B in 
a certain time and whether they drive the truck or employ drivers to move the livestock.  They are in business.  
There are fine margins in the livestock transport industry, as well as in the road transport industry per se.  They 
have a business to run and they do not want their trucks to run off the road into a tree or a creek and have the 
problem of salvaging the livestock etc, and, more importantly, have their trucks off the road.  I have seen only 
one truck with an empty crate on it involved in an accident.  It does not matter what people try to do to fix the 
crate, it is nigh on useless; they might as well start again and put a new one on.   

There is a key issue here.  We argued about the one-hour difference.  We can say that we have argued in this 
House about a 12-minute saving on a railway journey, which decreased to a seven-minute saving.  We can argue 
that we are really discussing one hour.  I ask the minister and the Leader of the House to consider that.  A 
precedent has been set in regulations.  The Government could give a commitment to include the template.  It is 
the wish of the Livestock Transporters Association to stand up and be counted on the regulations, because it is 
vitally concerned about the safety of its drivers, their equipment and the livestock they carry.  It is quite different 
from general freight.  Members who have travelled in country areas may have noticed that a lot of heavy 
transport movements are made at night.  There are very good reasons for that.  First, the trucks are usually loaded 
during the day, and secondly, and more importantly, there is less conflict with other traffic on the road at night.  
Members can see prime examples of that on Albany Highway, Great Northern Highway and Great Eastern 
Highway.  Most of our livestock is transported to the Fremantle wharf at night.  Many people are shocked when 
they read the figures from the Department of Agriculture indicating that more than four and a half million sheep 
have been exported from Fremantle.  A lot of people in Fremantle would not have a clue, except the crowds of 
people with dreadlocks who come out of the forests and the rent-a-crowds.  However, a lot of people think that 
the livestock trade has stopped.   

I can remember well buying stock at the sales that were part of the sales circuit - Hon Kim Chance knows these 
areas very well - at Mt Marshall, Bencubbin, Koorda or Wyalkatchem.  The sheep in those areas have frame.  
They have good body density and bone structure, and we could pack the weight onto them.  We used to ship 
them to Mt Barker, more than 600 kilometres away.  The bloke who brought the sheep into the yards for sale at 
nine or 10 o’clock started again at first light to bring them into the yards for sale at midday, one o’clock or two 
o’clock.  They were finally loaded at about three or four o’clock.  A relief driver who had had tea would have 
taken them away.  He would have had to come back, but the owner, or sometimes another driver, picked up the 
next load and shifted it to our property at Mt Barker.  People were contracted to us through the stock agents, who 
are not fools; they do not promote people who take a cavalier attitude to the wellbeing of the livestock on their 
trucks or who have bad driving habits.  They soon wake up to them if they do not measure up.  The livestock 
transport industry has been a responsible industry for a long time.  I am sometimes concerned about a broad-
brush approach.  The industry’s request is not a big ask.  I have read the template and I am impressed with the 
industry’s responsible attitude.  

Under the national code of road transport, Western Australia was granted quite a bit of leeway.  As members 
opposite know, a code of practice was established in Western Australia because its great distances make it 
unique.  

Hon Jim Scott referred to the benefit of having small abattoirs.  Australia has very stringent health standards, and 
rightly so.  The capital investment required to meet local health standards for small abattoir output, let alone 
export health standards, involves big dollars.  If that money is spent and continuity of supply is broken, real 
problems arise.  The two remaining major abattoirs are having trouble getting enough livestock throughput.  In 
an ideal world there would be many small abattoirs and our markets in the Middle East would turn around one 
day and say that they do not want to buy any more live sheep; they want chilled meat.  That would be terrific for 
Western Australia.   

Hon Kim Chance:  Three majors - two sheep and one cattle.  

Hon BRUCE DONALDSON:  Yes.  That would be ideal.  Unfortunately, the Middle East markets represent the 
consumer and they tell us what they want.  As I have said before in this place, if I can draw an analogy: when we 
provided wheat, we compiled a lot of samples.  I guess, like many of his university colleagues, Hon Nick 
Griffiths once had a job with Co-operative Bulk Handling Ltd.  The little bags of wheat were sent to Fremantle 
where they were thrown onto a concrete floor, mixed up and called fair, average quality - so much weight, so 
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much protein.  CBH told the buyers that that was what they would receive.  One day the buyers said, “Sorry, but 
we want specific wheat for specific purposes.”  The wheat industry had to change. 

Hon Jim Scott:  Everyone will have to have genetically modified organisms soon.  

Hon BRUCE DONALDSON:  It is a fact of life.  Hon Jim Scott can bury his head in the sand while the wheel 
passes him by.  

The welfare of animals is important.  One of the requirements of the national road transport regulations was that 
drivers had to literally stop even an hour from their destinations.  The Western Australian industry negotiated for 
extra time so that people were not stopped.  

Last year the livestock industry in the greater part of the Agricultural Region suffered one of the worst years I 
have ever seen.  I am sure members who live in the country or who have been involved in farming will agree that 
some areas have never looked as ravaged as they did last year.  A lot of stock were moved for agistment 
throughout the State over long distances.  When sheep in very poor condition are being transported, the driver 
cannot stop by the roadside or the sheep will fall down in the trucks.  At the time, there was a huge movement of 
sheep.  I saw the same thing in 1976.  When that opportunity arose, the livestock transporters measured up to 
their good track record in Western Australia and fulfilled a very important role.  Livestock in poor condition, 
whether they be sheep or cattle, are terribly difficult to transport.  

We are debating a disallowance motion relating to a problem that, quite frankly, could be overcome.  Is Hon 
Alannah MacTiernan the minister in charge of the Bill? 

Hon Nick Griffiths:  Hon John Kobelke is handling it.  

Hon BRUCE DONALDSON:  I hope the minister responsible in this place - I think Hon Bill Stretch mentioned 
this - will seek leave to sit again and take the time to convince the Minister for Employment and Consumer 
Protection to seek further advice.  I see nothing in what the industry proposes that would interfere with or 
destroy the occupational health and safety principles behind the fatigue regulations template.  If the minister does 
not do that, I will have to support Hon Ray Halligan and vote for the disallowance.  

Has anyone ever seen stock being moved by rail?  It was a great method of transport!  The stock were brought 
into the yards and it was a helluva job to force them into the little double-decker carriages.  Sometimes they were 
still sitting on the train at the station the next evening.  The train sometimes took three days to reach Midland.  
People wondered why we were getting such poor prices.  On one occasion we followed them to the sale.  They 
looked terrible in the yard.  I would not have bought the stock, yet they were not in bad condition when they left 
our place.  Thank heavens Western Australian Government Railways decided it was not a good way to cart 
livestock, because the stock could not be delivered in the condition in which they should have arrived.  Trucks 
were then used, such as bobtails, double-deckers, triple-deckers, four-deckers and road trains, for shifting both 
cattle and sheep.  It is a very competitive industry and there is not a lot of money in it.  Drivers work damn hard 
for long hours.  They are also responsible, sensible people.  We are not talking about cowboys.  As I said earlier, 
their record is damn good.  I hope the minister handling the motion in this place, with some input from the 
Minister for Agriculture, Forestry and Fisheries - who I am sure is only too happy to look after the producers to 
make sure their livestock is shifted in the most beneficial way for not only the livestock but also other road users 
- will persuade Hon John Kobelke to do as we ask.  The industry is not asking for something that is hugely 
different from what is being proposed.  I give great credit to the road transport industry, as I would to any 
industry, for being at the forefront of producing codes of practice for its own industry.  It is a prime example.   

I support the comments of other speakers today.  However, on this occasion I do not agree with my very good 
friend Hon Kate Doust.  I wondered whether she was on a Transport Workers Union campaign to get a couple 
more drivers in the trucks.   

Hon Kim Chance:  TWU - now you have really offended her!   

Hon BRUCE DONALDSON:  She made my afternoon when she said that this was a generic set of regulations 
and that the Government had to cover everything.  I was concerned about that more than anything else.  On 
many occasions a broad-brush approach does not work.   

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [5.40 pm]:  I thank 
honourable members who have spoken.  I note that a large number of members always speak when the matter 
concerns the agricultural industries.  It is always very interesting to hear their informed contributions, 
particularly about agricultural practice, although, I regret to say, not about good employment practice.   

First, the Livestock Transporters Association of Western Australia has been part of the consultation process.  I 
will deal with that in greater detail in a moment.  I refer to the Government’s position on this issue and the way 
forward.  The Government intends to continue to talk to and consult with the Livestock Transporters 
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Association.  Further, the association can have, and no doubt will have, considerable input into the code of 
practice that is being developed.  The consultation period for the code of practice is due to end on 22 September 
2003.   

It is the intention of the Government to review the regulations that have been in force since 1 July this year to 
determine whether the issues raised by the Livestock Transporters Association are such that give rise to the 
amendment of the regulations.  If that is the experience, that is what will occur.  I say to Hon Jim Scott in 
particular that a review will be conducted.   

The regulations are flexible.  It is not a case of one-size-rigidly-fits-all, although I think it is important to note 
that we are primarily dealing with an issue of road safety and a matter of employment practice.   

Hon Murray Criddle:  What instruction has been given to the people who police this area that there is flexibility 
in the system?  Could you at a later stage give me any indication of that?   

Hon NICK GRIFFITHS:  I cannot tell the member off the top of my head what instruction has been given.  
However, I refer the House to the words of the operative part of regulation 3.132: “A commercial vehicle driver 
must, so far as practicable, have”.  The regulation then lists various matters.  Those are words that permit great 
flexibility.  I also refer the House to the draft code of practice, which is being developed in consultation.  The 
words on page 9 of that draft contain and develop on the wording of the regulation I have quoted.  However, at 
this stage that code of practice has the status only of a draft.   

Hon Jim Scott wanted to know whether, for the purposes of the regulations, there could be two drivers in a truck 
so that one could sleep while the other was driving.  I am advised that the answer is yes.  That issue of two 
drivers is clearly dealt with in the regulations.   

I make some general points in response to those matters raised by honourable members.  First, these regulations 
are an approach to foster safety.  They emphasise the importance of sleep and the timing of work and rest.  They 
did not come out of the blue; nor are they some sort of heavy-handed bureaucratic dictate.  The regulations were 
developed at the request of a fatigue reference group that comprised employers, unions, government and fatigue 
experts.  The Chamber of Commerce and Industry of Western Australia was involved in the development of the 
regulations.  In particular, I am advised that Mr John Mitchell of the Livestock Transporters Association was a 
member of the group and that he supported the proposals.  I am further advised that his attendance is recorded at 
the meetings at which the issues were discussed and resolution achieved.   

A voluntary code of practice has been in place since 1998.  I am advised that the industry experience is that 
operators doing the right thing have been disadvantaged by those willing to put profit ahead of the need to 
engage in proper practice, and that the voluntary code of practice has not given rise to a change of culture or 
behaviour in an industry that is dominated by very long working hours.   

Hon Bruce Donaldson made a very interesting contribution about a truck running off the road.  He referred quite 
properly to the welfare of the animals and the position of the truck.  However, he made no reference to the 
welfare of the person driving the truck, although no doubt he intended to.  I find it interesting that the two issues 
he mentioned were the animals and the truck.  He was considering the situation from an economic point of view.  
Economics is very important, but these regulations are first and foremost about the safety of those engaged in the 
activity of driving and, equal to that, the safety of other people on the road.   

This approach will allow somebody to drive for 17 hours out of 24.  It is very generous, but at the same time 
consistent with what is safe.  We have achieved a balance to ensure that the industry is not disadvantaged and 
that safety considerations are adopted.  It is the view of WorkSafe that an operator or somebody involved in the 
transportation of livestock can meet these regulations and any obligations under the Animal Welfare Act.  It is 
the intention of the Government to work with the transporters association to address its concerns.  As I said 
earlier, it is intended to remedy any fault in the regulations.   

These regulations are fundamentally about the safety of those who transport livestock and other goods on our 
roads.  It is fundamentally a road safety issue.  I understand from the contribution of a number of members that 
they have received a letter from Mr Grant Dorrington.  Hon Murray Criddle made reference to Mr Dorrington.  I 
think it important that I place on record some of Mr Dorrington’s observations so that those who follow this 
debate can understand the importance of this issue from a safety point of view.  That is the primary issue.  I will 
quote from a letter by Mr Grant Dorrington that is addressed to the Minister for Consumer and Employment 
Protection and dated 6 August 2003.  I do not now whether the letter is the same as that provided to other 
members, but I gather from the observations made by other members that if it is not the same correspondence, it 
is very similar.  Some of Mr Dorrington’s observations need to be spelt out to ensure that the record is clear on 
this important issue of safety.  The letter reads - 
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 . . . given appropriate trip planning, livestock can be transported safely under the provisions of the . . . 
Regulations and without conflict with the Animal Welfare Act.  The new regulations are concerned, not 
only with the safety of truck drivers, but also other road users who comprise the majority of victims of 
truck crashes. 

Page 2 of the letter reads -  

The Livestock Transporters Association of WA (LTA), despite being supportive of the introduction of 
regulation albeit with concern about a number of aspects, have at a late stage, suggested a revamped 
proposal that would give them far greater flexibility.  The one offset they propose being compulsory 
night sleep.  This would be in the order of five hours actual sleep (considering the time it takes to get to 
sleep and to recover from sleep), given that they are advocating a minimum 6 hour break.  This is 
significantly less than the normal human requirement of 7 to 8 hours sleep and will lead to severe and, 
over a number of days, cumulative sleep deprivation.  Sleep is being minimised to enable drivers to 
work regular 16-hour days and up to 18 hours as required.  This work could take place under the most 
debilitating conditions and involve strenuous loading and driving work.   

Mr Dorrington points out that a study dated 1998 reported that drivers who had on average no more than six 
hours sleep per night in the week prior to their current trip were 2.4 times more likely to report hazardous events 
than were other drivers.   

Hon John Fischer:  That is absolute rubbish!  What do you mean “more likely to”?  Do you have any figures of 
what occurred?  You can’t come out with figures about what he said might happen.   

Hon NICK GRIFFITHS:  I thank Hon John Fischer for his interjection.  I note that in his comments he made 
reference to figures, and that he did not produce them.  He alluded to national figures.  I refer to Mr Dorrington’s 
observations.  I will seek leave to table the letter at the conclusion of my remarks.  Mr Dorrington makes 
reference to the source of how he came to that conclusion.  No doubt Hon John Fischer will eagerly read that 
reference if I get leave to table the document.   
Mr Dorrington then made reference to another study as follows - 

Drivers who had less than six hours of sleep were at three times the risk of a fatigue-related crash, and 
drivers with less than five hours of sleep were at five times the risk of a crash due to fatigue.   

Taking those matters into account, we are clearly concerned about safety here.  The differences between the 
regulations and the position put on behalf of the Livestock Transporters Association - although that body raises 
important issues that will be addressed appropriately - are very significant, especially in light of matters outlined 
by Mr Dorrington.  It would be very dangerous for the welfare of people involved in the transport industry, 
including those involved in the transport of livestock, to vote for this disallowance motion.  I seek the leave of 
the House to table the document I identified.   
[See paper No 1346.]  

HON FRANK HOUGH (Agricultural) [5.54 pm]:  The Occupational Safety and Health Amendment 
Regulations (No 3) 2003, as Hon Kate Doust said, are all about drivers.  As Hon Derrick Tomlinson and Hon 
Peter Foss have said, times and social attitudes change.  I heard Hon Bruce Donaldson refer to the cowboys of 
yesteryear, but that situation has also changed.  I support this disallowance motion.  I find it incredible that the 
Government, as previous speakers have stated, cannot consider a few minimal changes sought by the livestock 
transport industry.  The minister a moment ago said that the regulations are flexible, and that the Government 
can address the small changes sought.  I was involved in a previous regulation disallowance debate in which I 
trusted a minister.  Flexibility was said to be involved in that matter, and the changes requested by a committee 
were ultimately torpedoed in this place.  I do not go along with that process.   

The House is considering drivers and fatigue management.  Drivers today are very responsible.  Times change, 
and people have a totally different approach from that of yesteryear.  Members are assuming that drivers will 
jump into a transporter and drive to the optimum and maximum of their allowance under the regulations every 
day for seven days a week.  That may happen with one or two drivers, but members must look across the board 
at the other 95 or 98 per cent of drivers who, as Hon Jim Scott said, go from Carnamah or Coorow to Doodlakine 
or Harvey.  Government members are budgeting on an optimum level of driving time, assuming that all drivers 
will screw the regulations to the nth degree.  No-one operates with his foot flat to the floor every day, seven days 
a week.  When a driver makes a trip, he is aware of what is taking place.  He has the appropriate sleep, drink, 
food, toilet facilities etc and gets into the truck feeling fresh.  Members cannot tell a truckload of sheep to make 
sure they have enough to drink and eat etc when they are loaded on the truck.  People can prepare sheep all they 
like, but they cannot walk into a paddock and say to the sheep, “You guys are going for a ride in a truck for 14 or 
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15 hours, so make sure you get stuck into the grass.  Don’t forget, fellas, to have water before you get on board.”  
Sheep cannot be told that because their brains are no bigger than a 50c piece.  They have no thought process that 
lasts for more than 60 or 70 seconds; therefore, if sheep are told to eat and drink, they do not know what they 
were told by the time they turn around and walk back to the pen.  The driver knows what to do; the sheep do not.   
I listened to Hon Bruce Donaldson’s speech.  The Livestock Transporters Association suggested drivers be 
permitted to drive for an additional two hours on a trip.  If a driver were about an hour away from a destination, 
or he had nearly arrived and were a half-hour out, what would the driver be expected to do - park the truck, 
perhaps in 40-degree heat, or break the law, as drivers will do?   
Hon Nick Griffiths:  Read the regulations.   
Hon FRANK HOUGH:  The regulations say that the driver must take a rest.  If he were a couple of hours from 
his destination, he could not complete the last part of the journey.   
Hon Nick Griffiths:  It doesn’t say that.   
Hon FRANK HOUGH:  If the minister reads the regulations, he will see that they say what I suggest.  The 
regulations propose that the driver should sleep at night.  Why would the industry say that the driver should sleep 
at night?  Before I address that point, Hon Kate O’Brien said - 
Hon Kate Doust:  Can you say that again?   

Hon FRANK HOUGH:  Goodness me!  I sincerely apologise to Hon Kate Doust - a person for whom I have a 
great deal of respect.  I know Hon Kate Doust.   

Hon Ken Travers:  You’ve been working too long!   

Hon FRANK HOUGH:  I have, have I not?  Can someone get me a mouthwash, please?   

Hon Kate Doust stated that the Government had a very strong and open debate or consultation process.  I have a 
memorandum from John Leeds, who indicated that he is totally fed up with “bureaucratic garbage”.  He pointed 
out that drivers are aware of the dangers, and it is the owners of the stock who want stock delivered in the least 
possible time.  He also believes that drivers should have been allowed to voice their opinion.  

Sitting suspended from 6.00 to 7.30 pm 

Hon FRANK HOUGH:  I refer to one comment made by Hon Kate Doust when she said that this is all about the 
health and safety of drivers.  It is about that and the regulation of drivers.  However, regulations and legislation 
are put in place at the top end of the scale to address the cheats in all aspects of industry and business etc.  When 
people cross that line, they have done wrong.  This Bill does not take that into consideration.  Times have 
changed and today’s drivers are very responsible.  We must also consider the history behind this matter and be 
aware of the animals.  A letter written on 2 May 2003 by Steve Vanstan of the Royal Society for the Prevention 
of Cruelty to Animals states -  

The RSPCA is most concerned about the animal welfare implications of the proposed new fatigue 
management regulations.   

The increased journey times for livestock transport resulting from the regulations will mean that 
animals remain loaded, without food, water or rest for unacceptably long periods. 

This is an area with which I am also concerned.  An e-mail from Robert Gunning to Hon John Fischer and me 
states - 

As discussed, I’ve attached those confidential insurance figures which cover all claims handled by the 
major truck insurer in WA . . .  

I will not read the next part of the e-mail as it is most uninteresting.  If members want me to, I will be happy to.  
The e-mail continues - 

. . . Despite the assertions by the “experts” based on manipulated figures, these figures show that claims 
are decreasing and that livestock transporters have less claims than the trucking industry average.  It’s 
also worth noting that the Australian Transport Safety Bureau found that around 77% of accidents 
involving trucks are caused by the other vehicle.   

That is a very good statistic.  It is worth noting how the industry is coping, its track record and whether drivers 
are rising to the occasion.  In 2000 the insurance claims in WA were five per 100, dropping to four per 100 in 
2002, which is a decrease of 20 per cent.  Obviously drivers and regulations have addressed the problems in the 
industry and one would be right to say that the drivers are acting in a very responsible way, considering the price 
of rigs today.   
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I was surprised that the Leader of the House - probably the member on the other side with the most experience in 
this industry - did not make any comments.  I know this subject does not come under his portfolio but he has 
probably forgotten more than the rest of his team put together would know on this particular subject.  I am not 
criticising Minister Griffiths but I thought that the Leader of the House, with his knowledge of this subject, 
would have put forward a case.  However, that was just an observation and I was curious as to what the Leader 
of the House would say so that I could make further comments.   
Hon Nick Griffiths:  He can talk to you after you sit down.   
Hon FRANK HOUGH:  Thank you.  In closing, our party supports the disallowance motion put by Hon Ray 
Halligan. 
HON RAY HALLIGAN (North Metropolitan) [7.37 pm]:  There have been a number of contributions from this 
side of the Chamber in particular, explaining exactly what it is that the members of the Livestock Transporters 
Association of WA have grave concerns about.  Madam Deputy President, when you spoke in your role as a 
member, I was a little concerned about what was said in a political manner about something that concerns us all.  
It was suggested that the people on this side of the Chamber are not concerned about workers.  That is certainly 
not true.  We were trying to find a balance whereby everyone could be a winner.  Hon Murray Criddle talked 
about fewer accidents associated with transport drivers and, yet, included in that total is drivers of all persuasions 
or drivers who move many different types of goods.  Hon Jim Scott spoke about management and made a good 
point that the Livestock Transporters Association, through its code of conduct, has always considered the best 
time at which animals can be loaded and unloaded.  My understanding is that animals should be loaded first 
thing in the morning.  Travelling time and rest breaks can then be determined so that the animals can reach their 
destination at the best time for them to be unloaded.  However, these issues do not arise when dealing with other 
types of transported goods such as refrigerators and washing machines.  They can be loaded at midnight or any 
time of the day; it is not an issue.  It is an issue when livestock is being transported.  It is very important for both 
the animals and the drivers.  To cut down on fatigue, these drivers must determine when it is best for them, 
because they have that responsibility - to load the animals.  They are being asked to fit a particular mould that is 
not necessarily suitable to their circumstances.  Hon Jim Scott also mentioned multiple drivers.  Although that 
sounds very good in theory, one would expect parameters to be set within the regulations to stipulate what the 
driver has done before jumping into the truck.  What if the second driver cannot sleep, for whatever reason, and 
the first driver suddenly runs out of hours?   

Hon Jim Scott:  What if he cannot sleep and he is a single driver?   

Hon RAY HALLIGAN:  I suggest that he would not even start.  He would not drive the vehicle if he did not 
think that he would be able to reach a point at which he is comfortable.   

Hon Jim Scott:  That is exactly the same situation.  

Hon RAY HALLIGAN:  No, it is not exactly the same situation at all.  If the honourable member thought about 
it a little more practically he would come to the same conclusion.  On the subject of multiple drivers, Hon Kate 
Doust made mention of the time she and a number of other people had to drive across to the eastern States.  One 
would expect that they had plenty of time to sleep, so they could have changed drivers innumerable times, and 
yet we find Hon Kate Doust mentioning the fact that she started to go to sleep herself, even after taking over 
from the driver, who was falling asleep.  The practicalities are that it depends on so many variables and factors.  
Words in a regulation cannot determine that, if a second person is taken, that person will be fit to drive when 
required to do so.   

Hon John Fischer spoke about the loading problems.  The LTA, and other members in this Chamber, particularly 
on this side of the House, have made it known how difficult loading and transporting animals can be.  It is not a 
simple matter of having all the animals on board in a satisfactory fashion within 20 minutes, closing the tailgate 
and taking off.  It does not happen like that.  It can be done with washing machines, but not with live animals.  
Hon John Fischer also spoke about sleeping at night.  Anyone who has ever worked shifts would understand how 
difficult sleeping during the day can be on occasions.  LTA members are aware of their own limitations and 
those of the animals, and have organised themselves, through their own code of conduct, so that they can sleep in 
the evening, when one would expect that the sleep would be far more restful.  

Hon John Fischer:  The current legislation does not stipulate when they should sleep.  

Hon RAY HALLIGAN:  No, it does not.  I am only saying that LTA members recognise that fact, and are 
encouraging the Government to take it into consideration. 

Hon Bill Stretch spoke about how disallowing a regulation is a serious step, and it certainly is.  It is not a step 
that should be taken lightly.  One would have to have a very good reason for following through a motion of 
disallowance.  We are all aware that moving the motion in the first instance provides people and groups with the 



Extract from Hansard 
[COUNCIL - Tuesday, 19 August 2003] 

 p10118b-10128a 
Hon Paddy Embry; Hon Kate Doust; Hon Bruce Donaldson; Hon Nick Griffiths; Hon Frank Hough; Hon Ray 

Halligan 

 [10] 

opportunity to put forward a case.  However, the decision to stand, as I am doing, and suggest to the members of 
this place that they should not oppose this motion is not made lightly.  I fully understand, as do members in my 
party and others on this side of the House, the gravity of the action and that this regulation deals with drivers and 
driver fatigue.  

Before going further in summing up the contributions of other members, I suggest that it must also be recognised 
that the great majority of LTA members are owner-drivers.  They are drivers without a doubt, but they are also 
the owners of their vehicles.  Quite often, we are not considering employees.  LTA members are mindful of what 
they expect of themselves, as both owners and drivers.  Hon Bill Stretch mentioned the pressure these people can 
be placed under, and that is the present concern.  Members of the LTA are suggesting that through these 
regulations they are being placed under additional pressure, which equates with fatigue.  This is exactly what 
these regulations are intended to overcome.  In some instances, they can create more fatigue. 

Hon Bill Stretch also mentioned caravans.  Many of them are on the road.  Many years ago I had my first 
caravan; a 20-footer - to use the old imperial measurement - with bogey wheels.  It was an enormous thing.  
Between Sydney and Canberra there were stretches of road with signs warning about crosswinds.  They were 
very important signs and one had to take careful note of them because those crosswinds are very strong.  Once 
they hit the side of a caravan the driver had to slow down and take control of the situation, otherwise there was 
the very high probability of jack-knifing.  That can happen to large vehicles as well, but what I am getting at here 
is that we do not regulate people towing caravans.  They can travel between here and Kununurra, and all we 
encourage them to do is to stop every couple of hours and have a cup of tea or coffee.  Then, off they go again, 
and they could be driving for 20 hours.  People can be very lethal pulling a caravan because they do not need a 
special licence or any special training.  However, members of the LTA and other truck drivers are experienced 
people who know what they are doing.  This regulation does not appear to apply to caravan drivers.  

Hon Paddy Embry also mentioned things that had happened in the past to subcontractors who were, in some 
instances, cowboys, but he also mentioned all road users, as did the minister.  The minister stated that all the 
truck drivers used the roads.  I am sorry, but that does not answer anything, because even motorcyclists and 
drivers of two-cylinder cars use the roads.  I do not know what the minister’s argument was supposed to be, but 
it is not so much what is on the road, but the person behind the wheel that makes all the difference in the world.  
Quite often someone who can drive an ordinary motor vehicle is not competent to drive anything much larger.  
We all use the roads, without a doubt, but it comes down to the competence and experience of the person behind 
the wheel.  

Hon Kate Doust suggested that members on this side of the Chamber were trying to remove the regulation.  That 
is not true.  I said at the beginning that we are trying to find a balance.  I also said that we are quite happy with 
the regulation and that we need something in place to stop the cowboys.  However, we also need a regulation 
that suits the particular circumstances of the LTA and the people who have to move livestock around the State.  
The Opposition is not trying to remove the regulation; it is trying to go down a certain path.  The Government 
should bring in a new regulation in a short period to stop the current regulation applying to the LTA, and then 
bring in another set of regulations that it negotiates with the LTA that suits the purposes of both the Government 
and the LTA.  The Opposition is not trying to get rid of the regulation because we understand that on the other 
side of this industry many drivers are employees.  Many do the wrong thing and they need to be controlled.   

The minister made a comment about consultation.  I cannot recall his exact words, but I look forward to reading 
them in tomorrow’s Hansard.  Before he made that comment, I suggested that the LTA was concerned about the 
consultation.  The fact that the LTA was in a room where something was being discussed, may, in the minds of 
some, amount to consultation.  Does the fact that Grant Dorrington’s letter acknowledged concern about the 
regulation amount to consultation?  Were those concerns considered or ignored?  Anyone can say “We 
consulted; the fact that we did not bother to listen to you or change anything, and the fact that your concerns 
meant nothing to us does not change the fact that we consulted.”  I find that difficult to comprehend.  That may 
suit a particular circumstance, but it does not suit these circumstances.   
Having moved cattle around the State for a number of years, Hon Bruce Donaldson brings experience of this 
area into the Chamber.  He has had similar experiences to those expressed by the LTA.   
Hon Jim Scott interjected.  
Hon RAY HALLIGAN:  He knows about 747s, I am not denying that.   
I would like to take up a couple things with the minister.  The minister said that consultation with the LTA will 
continue.  In view of what I have just said, I would like the minister at some stage - given that he just spoke he 
could do so by interjection, although I do not want to incur your wrath, Madam Deputy President (Hon Kate 
Doust) - to explain what he meant by consultation.  I would like that clarified and placed on record, thank you 
very much.  The minister said that the LTA will have input into the code.  The closing date for that is 22 
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September.  Will that input be taken up with the LTA?  It is all right to receive the submissions; however, what 
will the Government do with them?  Will it set them aside?  The reason I am going down this path is that the 
minister said that there is flexibility.  I am concerned that the Government’s present stance excludes anything 
else.  Even though the minister says there is flexibility and that a person can operate 17 hours in a day, we know 
that that is not each and every day.  The minister must talk to his advisers because when we put that proposition 
to them, we were told that that could not occur.  Someone has it wrong.  The minister must go back to his 
advisers because the Opposition is getting mixed messages.  We have been told something from the advisers and 
something from the minister and that does not sit comfortably.  How will the minister find out whether there are 
faults in the regulation?  No doubt the simple answer to that is that the operators will tell the Government what 
the faults are.   
Hon John Fischer:  They already have and the Government is not listening.   
Hon RAY HALLIGAN:  That is exactly the point, and why I am going down this path.  The Government wants 
the operators to tell it whether faults exist in the regulation.  They have already told the minister that faults exist, 
but he has totally ignored them.  It is all very well and good to say that it is flexible and that operators can do 
anything they like within reason.  The Government has said that if faults exist they will be reviewed.  The 
minister has already been told that there are faults and he has said what is tantamount to “I do not want to listen” 
because the Government will push ahead with the current regulation.  The minister said that there is flexibility 
within the regulation.  The concerns of a great number of people, particularly the LTA, is with something such as 
this: regulation 3.131(2) of the Occupational Safety and Health Regulations 1996 states - 

A commercial vehicle driver who is required to drive a commercial vehicle that forms the whole or part 
of a workplace must - 

(a) drive the vehicle in accordance with regulation 3.132. . .  
That is fine.  Regulation 3.132(1) states -  

A commercial vehicle driver must, so far as practicable . . .  

I accept that the word “practicable” provides flexibility.  However, regulation 3.131 refers to a penalty of 
$25 000, which is not insubstantial.  The penalty for a person who commits the offence as an employee is $5 000 
and a penalty in any other case is $25 000.  Who will make the judgment about the flexibility?  Who will decide 
whether someone will have to pay $5 000 or $25 000?   
Hon Jim Scott:  Is that a standard penalty or is it a maximum?   
Hon RAY HALLIGAN:  It is fixed.  The penalty in any other case apart from that involving an employee is 
$25 000.  We are told about this marvellous flexibility.  I have been told by the Government’s advisers that a lot 
of this flexibility does not exist.  The regulation reflects the fact that if someone decides that they have had a bad 
day or do not like a person, they will not give that person any flexibility.  They may decide that they do not agree 
with the part about practicality and the person will be fined $25 000.   

Hon Jim Scott:  Or charged.   

Hon RAY HALLIGAN:  It is a penalty.  Who decides on the offence?  Who makes the decision about whether a 
person has to pay $25 000?  These are things that concern me, and I am sure others, particularly the LTA and 
any other driver.  Although we are told about the enormous flexibility, it comes down to someone having to 
make that decision; someone has to decide what has been “so far as practicable.”  That may vary; it is not clear 
cut.  It is left to someone to decide.  I do not know whether there is any appeal mechanism against this.  In the 
first instance it appears that if it is considered an offence there is a penalty of $25 000 - not $250.  That is a 
considerable figure, yet we are told that flexibility exists within the regulations. 

As I said before, we are concerned to find a balance with the regulations and provide the Government with what 
it wants to beat those who need to be punished.  I sincerely hope that the Government and the Greens (WA) also 
consider the animals that are caught up in this regulation whether we like it or not.  I accept that it is a regulation 
about drivers, but it impacts on animals that are transported.  We cannot ignore that.  That is the path we want to 
go down tonight - to not ignore that and find a balance to provide the Government with the opportunity to review 
the issues brought forward by the Livestock Transporters Association of WA and bring forth regulations with 
which everyone is reasonably comfortable and, as they say in the classics, can learn to live with.  At the moment 
I do not believe that is the case. 

Members on this side of the House are not against these regulations other than as they affect the Livestock 
Transporters Association.  We sincerely hope that the Government accepts the argument and the disallowance 
motion and is able to come forward with regulations that will suit both the LTA and other drivers in the industry. 

Question put and a division taken with the following result - 
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Ayes (13) 

Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson 
(Teller) 
Hon Paddy Embry Hon Barry House Hon Barbara Scott  
Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch  
Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson  

Noes (14) 

Hon Kim Chance Hon Nick Griffiths Hon Jim Scott Hon Giz Watson 
Hon Kate Doust Hon Dee Margetts Hon Christine Sharp Hon Ed Dermer (Teller) 
Hon Sue Ellery Hon Louise Pratt Hon Tom Stephens  
Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers  

            

Pairs 

 Hon George Cash Hon Adele Farina 
 Hon Peter Foss Hon Jon Ford 
 Hon Alan Cadby Hon Robin Chapple 

Question thus negatived.   
 


